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Per Annapurna Gupta, Accountant Member

The present appeal has been filed by the assessee
against the order of the Commissioner of Income Tax
(Appeals)-4, Ludhiana (in short ‘CIT(A)’ dated 28.6.2018
passed u/s 250(6) of the Income Tax Act, 1961 (hereinafter

referred to as ‘Act’).

2. The assessee has raised the following grounds of

appeal:

“1. That the order of Learned CIT(A) is bad, against the facts
& Law.

2. That the Learned CIT(A) has wrongly upheld additions
of Rs. 2,55,38,208/- u/s 36(l)(va) on account of |l ate
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payment of Employees provident fund.

3. That the Learned CIT(A) has wrongly upheld
disallowance of claim of losses written off amounting to
Rs. 3,47,026/-.

4. That the Learned CIT(A) has wrongly upheld
disallowance of interest u/s 36(l)(iiij) amounting to
Rs.1,04,288/-.

5. That the appellant craves leave to add, alter, amend or
withdraw any ground of appeal before final hearing.”

3. Ground Nos.1 and S5 raised by the assessee are

general in nature and need no adjudication.

4. Ground No.4 raised by the assessee was not

pressed before us. The same is treated as dismissed.

5. Ground No.2 relates to disallowance of amount of
Rs.2,55,38,208/- being employees’ contribution to PF
deposited late under the provisions of section 36(1)(va)
of the Act. Before us the Ld. counsel for assessee
pointed out that the Hon'ble Jurisdictional High Court
in a number of decisions has held that the employees’
contribution to PF deposited before the due date of
filing of return of income u/s 139(1) is allowable as
deduction. Our attention was drawn tyo following case

laws:

1. CIT Vs. Rai Agro Industries Ltd.
(2011) 334 ITR 122

2. CIT Vs. Hema Embroidery Mills P. Ltd.
(2014) 366 ITR 167 (P&H

3. CIT Vs. Mark Auto Industries Ltd.
(2013) 358 ITR 43 (P&H

6. The Ld. counsel for assessee pointed out that it is

not disputed in the facts of the present case that the
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employees’ contribution were paid before the due date
of filing of return of income but since the same was
delayed for deposit as per the provisions of PF Act,
they were disallowed. The Ld. counsel for assessee
contended that in view of the decision of the Hon'ble
Jurisdictional High Court, the Ld.CIT(A) had erred in
disallowing the said amount. It was further pointed
out that the Ld.CIT(A) had relied upon the decision of
the Hon'ble Gujarat High Court in the case of CIT Vs.
Gujrat State Road Transport Corpn., 366 ITR 170
while upholding the disallowance ignoring the decision
of the Hon'ble Jurisdictional High Court which were

cited before him also and by which he was bound.

7. The Ld. DR, on the other hand, relied upon the

order of the CIT(A).

8. We have heard the rival contentions.In view of the
admitted fact that the employees’ contribution, ESI
though delayed were deposited before the due date of
filing of return of income u/s 139(1) and the
undisputed position of law in favour of the assessee in
view of the repeated decisions of the Hon'ble
Jurisdictional High Court in the case of Rai Agro
Industries Ltd. (supra), Hema Embroidery Mills P. Ltd.
(supra) and Mark Auto Industries Ltd. (supra), as
stated above , we hold that there was no case for

making any disallowance in the present case. In view
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of the above ground of appeal No.2 raised by the

assessee is allowed.

9. Ground No.3 raised by the assessee relates to
disallowance of claim of losses written off amounting
to Rs.3,47,026/-. The facts relating to the case are
that the assessee had claimed losses written off on
account of advances given to employees which had
become irrecoverable. The A.O. added back the same
holding that the assessee had not fulfilled/satisfied
the condition of section 36(2) and 36(1)(vii of the Act
having claimed the same as bad debts. The Ld.CIT(A)
upheld the findings of the AO and further noted that
the claim is not allowable as per the provisions of
section 37(1) of the Act, as business losses since the
assessee had not substantiated its claim that the
advances had become irrecoverable with evidence and
also because the writing off advances given to an

employee was an expenditure of capital nature.

10. Before us, the Ld. counsel for assessee contended
that the impugned amount being losses irrecoverable
from the deceased employees which were required to
be waived off on account of State Government
Notification in this regard, the losses incurred by the
assessee related to the business activity of the
assessee corporation and was, therefore, allowable u/s
37(1) of the Act as business losses. Ld.Counsel further

pointed out that the relevant Notification had been
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submitted to the AO during assessment proceedings
vide letter dated28-11-16, which he pointed out was
reproduced at para 4.2 of the A.O’s order .Drawing our
attention to the same it was pointed out that the letter
clearly mentioned the fact of enclosing the copy of the
aforestated notification. Ld.Counsel therefore
contended that the Ld.CIT(A) had erred in not allowing

this claim of the assessee.

11. The Ld. DR, on the other hand, relied upon the

orders of the authorities below.

12. We have heard both the parties. We find merit in
the contention of the Ld. counsel for assessee. The
fact that the amount written off pertained to loans
recoverable from deceased employees and which were
required to be waived off as per the Government
Notification, has remained uncontroverted before us.
Considering the same we agree that the Ld. counsel for
assessee that the impugned loss was incurred in
relation to the business of the assessee and was,
therefore, allowable as revenue expenditure u/s 37(1)

of the Act.

13. In view of the above, we hold that the assessee’s
claim of losses incurred on account of advances
written off amounting to Rs.3,47,026/- is allowable as
revenue expenditure. The ground of appeal No.3 is also

allowed.
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14. In the result, the appeal of the assessee is partly
allowed.
Order pronounced in the Open Court.
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